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Therearesuspectedviolationsin awarding8~contractsandonly three(3) are
relatedto rail, This is aprocurementissueandnota rail issue. Wemust
maintaintheintegrityoftheCity.
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April23, 2010

HonorableAnn Kobayashi
City Council
City andCountyofHonolulu
City Hall
Honolulu,Hawaii 96813

Re: TheCity andCountyofHonolulu’s SuspectedViolations oftheRequirementsof
HRS § 1 03D-304In Awarding85 Contractsfor ProfessionalDesignServices

DearAnn:

I amsubmittingthefollowing informationto youfor yourinvestigationunderHawaii
RevisedStatutes(“FIRS”) Chapter1 03D,theHawaii PublicProcurementCode,andin particular
§ 103D-304,Procurementofprofessionalservices,and§ 103D-707,Remediesafteran award.

HRS Chapter103D, Is theHawaiiPublicProcurementCode

TheHawaiiPublicProcurementCode(“Code”)wasenactedin 1993 to establisha
uniform governmentprocurementpolicy “to be appliedequallyanduniformly to theStateand
counties.” Act 8, Section1 (1993)(S.B.No. S8.-93). The Codeaccordinglystatesthat it “shall
applyto all procurementcontractsmadeby governmentbodies”in theStateofHawaii (fIRS
§103D-102- Attachment1).

TheLegislaturealsosaidin theSection1 preambleto Act 8 (1993)that“It is thepolicy
oftheStateto ensurethefair andequitabletreatmentofall personswho dealwith the
procurementsystemoftheStateandcounties.Becausepublic employmentis apublic trust,
public emtiloyeesmustdischargetheir dutiesimpartiallyto assurefafr competitiveaccessto
governmentprocurementby restonsiblecontractors.Public employeesshall conductthemselves
in amannerthat fosterspublic confidencein theintegrity oftheStateprocurementprocess.No
comptroller,chiefprocurementofficer, purchasingagencyhead,procurementofficer, or
employeewhosedutiesincludepurchasingshall useorattemptto useone’sofficial positionto
secureorgrantunwarrantedprivileges,exemptions,oradvantagesorexhibitanyfavoritism or
prejudiceto anyprospectivebidderorcontractor.”(underscoreadded)

“It is thepolicy oftheStateto fosterbroad-basedcompetition. Full andonencompetition
shall beencouraged.With competition,theStateandcountieswill benefiteconomicallywith
loweredcosts. . . .“ (underscoreadded)

“It is thepolicy oftheStateto ensurefiscal integrity, responsibility,andefficiencyin the
procurementprocess.Goods,servicesandconstructionshallbepurchasedatfair andreasonable
prices. . . .“ (underscoreadded).
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UndertheCode,“[w]ritten determinationsrequired”by theCode“shall beretainedin the
appropriateofficial files” (fIRS § 103D-103- Attachment2), “[g]overnmentrecordsrelatingto
procurement shall be available to thepublic” (fIRS § 103D-105- Attachment 3) and, among
otherpenalties,“anyonewhointentionallyviolates”theCode“shall be guilty of amisdemeanor”,
“[sjubjectto removalfrom office” andis “{l]iable to the. . . appropriatecountyfor anysumpaid
by it in connectionwith theviolation.” (fIRS § 103D-106- Attachment4).

The City andCountyof Honoluluhasnot issuedanyrevisedadministrativerulesor
regulationsafterAugust2000andthereforemustfollow theCodeandapplicable,lawful Hawaii
AdministrativeRules(“HAR”), Title 3, Chapter122,pertainingto SourceSelectionandContract
Formation,in awardingits contracts. SeeHAR Subchapter7, ProcurementofProfessional
Services,§~3-122-63-3-122-70- Attachment 5. HAR § 3-122-16,MethodsofSource
Selection,statesthat Subchapter7 is to beusedfor theawardofall governmentcontractsfor
professionalservices.

In March2005,City Auditor LeslieI. Tanakanotedin his report,“Audit oftheCity’s
SoleSource,Emergency,andProfessionalServicesProcurementPractices,”that“certainsole
source,emergency,andprofessionalservicespurchasesapprovedby thecity haveeitherviolated
the stateprocurementcodeorcity policies.”

The suspectedviolationsoftheCodeincludedin this letterarerelatedto contractsfor
professionalservicesand,specifically,contractsfor designprofessionalservicesofengineers,
architects,landsurveyorsandlandscapearchitects(HRS § 464-1- Attachment 6 andI[RS §
464-2- Attachment 7). UndertheCode,contractsfor designprofessionalservicesarej~
awardedby “competitivesealedbidding” but areawardedpursuantto therequirementsof either
fIRS § 103D-304(Attachment 8) orfIRS §103D-307(Attachment 9).

RequirementsoffIRS § 103D-304

UnderHRS § 1 03D-304, “designprofessionalservicesfurnishedby licenseesunder
chapter464 shallbe procuredpursuantto thissectionorsection1 03D-307.” All oftheviolations
oftheCoderelateto theCity andCountyofHonolulu’sawardingofcontractsfor design
professionalservicesby licenseesunderHRS Chapter464.

Eachyear,designprofessionalssubmit“statementsofqualificationsandexpressionsof
interest”to theCity andCountyof Honoluludepartmentswhopurchasedesignprofessional
services(HRS § 1 03D-304(b)). In turn thedepartmentheads,form a“reviewcommittee[sJ”
composed“of aminimumofthreepersons”who areimpartial andindependentto “reviewand
evaluateall submissions”for formulating“a list ofqualifiedpersonsto provide”design
professionalservices”to thesedepartments(HRS § 103D-304(c)).
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After theoverall list is prepared,thedepartmentheadforms“selectioncommittee”
composedofa “minimum ofthreepersons”who areimpartialandindependentto evaluatethe
qualificationsofdesignprofessionalsto performacontemplatedcontractfor designprofessional
servicesfor thatdepartment(HRS § 1 03D-304(e)).

Fromtheoveralllist ofqualifieddesignprofessionalsformulatedeachyear,“{t]he
selectioncommitteeshallrankaminimumofthreepersons.. . andsendtheranking”to the
departmenthead(HRS § 1 03D-304(g))(“Short List”). In additionunderthis section,“[i]f more
thanonepersonholds thesamequalifications,.. .theselectioncommitteeshallrankthepersons
in amannerthatensuresequaldistributionofcontractsamongthepersonsholdingthesame
qualifications.”

FromsuchShortList, thedepartmenthead“shall negotiatea contractwith thefirst ranked
personincluding arateofcompensationthat is fair andreasonable,establishedin writing, and
basedupontheestimatedvalue,scope.complexity,andnatureoftheservicesto be rendered.”
(HRS § I 031D-304(h)(underscoreadded).Noneofthecontractsidentifiedin this letter~were
“emergencyprocurements”underHRS § 1 03D-307and,therefore,this statutoryprovisiondoes
notapply.

Violations ofHRS § 103D-304

TheCity andCountyof HonoluluhasviolatedtheCodeasfollows:

A. Violations of JIRS§ 103D-304(h)

SinceJanuary2005andcontinuingthroughto thepresent,theCity andCountyof
Honoluluhasfailed to negotiatewith the“first rankedperson”on atleast72 ShortListsas
mandatedby HRS § 1 03D-304(h)and,asaresult,hasviolatedtheCoderequirementby
contractingfor designprofessionalservicesatotalof 72 times with personsnot ranked first
(Attachment 10).

This statuterequiressuccessivenegotiationswith eachofthenextrankedpersons“[i~fa
satisfactorycontractcannotbenegotiatedwith thefirst rankedperson.” Thisstatutealso requires
that“thecontractfile shall includedocumentationfrom theheadofthepurchasingagency,or
designee,to supportselectionofotherthanthefirst rankedornextrankedperson.”

In addition,FIRS§ 103D-304(h)statesin relevantpartthat “[t]he contractfile shall
includedocumentationfrom theheadofthepurchasingagency,or designee,to supportselection
of otherthanthefirst rankedpersonornextrankedperson.”

Themostegregiousexampleofthis is theAugust26, 2005contractawardto Parsons
Brinckerhoff Quade& Douglas,Inc. (“ParsonsBrinckerhoff’nkaPB Americas,Inc.) forthe
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TechnicalandProfessionalServicesfor theHonoluluHigh CapacityTransitCorridorProjectin
the initial amountof$9,700,000.00in spite ofEarth Tech,Inc., being ranked first aheadof
ParsonsBrinckerhoff.

Therewerealsoonly two rankedfirms forthis project,which is aviolationofHRS
§ 1 03D-304(g),asis describedbelow. Thetotal contractpaymentwas$10,200,000.This
contractwasfor ParsonsBrinckerhoffproduceanAlternativesAnalysisanddraftenvironmental
impactstatement(“EIS”) for therailproject,whichincludesthenowcontroversialairportrail
alignmentthat will requiretherealignmentoftwo runwaysorrealignmentoftherail line at
significantCity taxpayerexpense.

Otherexamplesthataredocumentedin Attachment 10 oftheCity’s violationsof~
selectingthefirst rankedpersonare:

Shimabukuro, Endo & Yoshizaki,Inc. wasawardedthecontractfor theDesignofBus
Stop ADA AccessibilityImprovements,PhaseV Project,in theamountof$137,170without
appearing onthe Short List.

Environet, Inc. (“Environet”) wasawardedthecontractfor ConsultantServicesfor Sand
IslandWasteTreatmentPlantExpansion,PrimaryTreatment,Soil ManagementProject,in the
amountof$700,000.00despiteEarth Tech,Inc., being ranked first aheadofEnvironet.

B. Violations offIRS § 103D-304(gI

SinceJanuary2005, theCity andCountyofHonoluluhasalso failed to submitaShort
List containinga “minimum ofthreepersons”to thedepartmentheadand,asaresult,violated
theCoderequirementby contractingfor designprofessionalservicesatotal of 13 timeswith
personslisted on ShortLists notcontainingtheminimumofthreepersons(Attachment 11),

The most egregiousan exampleis InfraConsult, LLC (“InftaConsult”) (formedbythree
formerParsonsBrinckerhoffemployees)thatwasawardeda contract for Project Management
SupportServicesfor theHonoluluHigh CapacityCorridorProjectin theamountof
$36,727,162.00from aShort List listing only InfraConsult andno otherpersons.

The InfraConsultcontractwasawardedon November19, 2009andtheawardwasposted
thefollowing dayon theState& CountyProfessionalServiceAwardswebsite. This appearsto
bean exceptionallyshorttime periodin which InfraConsulthadto: (1) completescopingall of
thedetailsof work specifiedin thecontractproposal,(2) completeall negotiationswith theCity,
and(3) obtainall signaturesandapprovals,for suchalargecontract,unlessInfraConsultknew
well in advanceofNovember19, 2009that it wasassuredofreceivingthis award,andit hadalso
completedvirtually all ofthesestepsbeforetheawardwasannounced.
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Mr. Tanaka’sMarch2005audit statedashis first finding: “Certaincity solesource
contractshaveviolatedthestateprocurementcodeandcity policies. Thereareindicationsofa
pervasivelevelofprocurementcodeviolations. Anti-competitivepracticesarecontraryto the
law andcostlyfor taxpayers.”TheCityandCountyof Honolulu’sissuingits contractto
InfraConsultis acurrentexampleofthis typeofviolation.

Interestingly,on August24, 2007,ParsonsBrinckerhoffwasalsoawardedby theCity and
CountyofHonoluluan$86,000~000contractfor generalengineeringconsultantservicesfor
preliminaryengineeringandfor the final EIS for therail project.

ParsonsBrinckerhoffwasthefirst rankedof onlytwo firms for thisproject. However,
TheHonoluluAdvertiserreportedon September15, 2008that then-CityDepartmentof
TransportationDirectorMelvin Kakuwaivedtheminimumofthreepersonsrequirementin §
103D-304(g)two daysbeforetheselectioncommitteemeton July 12, 2007andrankedParsons
Brinckerhofffirst for thiscontract. Thiswaiver is aviolation ofFIRS ~1 03D-304(g).

Thenewspaperalsoreportedthat thepostingforthis contractwith ParsonsBrinckerhoff
first appearedon theCity’s websiteon June5, 2007andin aHonoluluStar-Bulletinclassifiedad
on June16, 2007,andthatoneselectioncommitteemember,Lorrie Stone,saidthat theCity
•shouldhavedonemoreto publicizethecontract.

Thenewspaperreportedthatbidding forthis contractclosedon July 5, 2007andthat
“Committeemembersweretoldby acity transportationofficial that theirrole wasto decide
whichfirm wasbetterqualified, ratherthanto questioncity solicitationprocedures.”Thj~
reportedcommentis contraryto thelegislativeintentandtheexplicit languageoffIRS ~ 1 03D-
3 04(e)and(f) describedbelow.

The sameHonoluluAdvertiserarticlereportedthatParsonsBrinckerhoffwasthe
programmanagerandcoordinatorfor theSanJuan,PuertoRico eleven(11) milelongTren
Urbano,urbantrainproject,which cost$2.23billion whenit opened,morethatdoublethe
plannedcost. Accordingto theFederalTransitAdministration,thisprojectwasthelargestcost
overrunofanyrecentlyopenedfederallysubsidizedtrainprojectandtheactualridershiphas
beenfar shortofParsonsBrinckerhoffsprojections. Theprojectedridershipwas82,000per
day. However,asofAugust2007,two yearsafterthetrainstartedrunning,theactualhighest
daily ridershipwas33,000andtheaveragedaily ridershipwasreportedly32,000. Theoriginally
estimateddaily ridershipfor 2010was113,000. The GovernorofPuertoRicohasrecently
reportedlydecidedto changephaseII ofTrenUrbanoto aBusRapidTransitsysteminsteadof
the originallyplannedcontinuationoftheheavyrail line.

The HonoluluAdvertiserarticlealsoreportedthatParsonsBrinckerhoffwasinvolved
with theBechtelGroupin co-mismanagingtheso-called“Big Dig” massivehighwayandtunnel
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projectundertheCharlesRiver in Boston. Theprojectultimatelycost$14.79billion andwas
mostexpensivehighwayproject in thenation. The originalprojectcostwas$2.6 billion.

In January2008,ParsonsBrinckerhofff andBechtelreachedasettlementagreementwith
U.S. AttorneyoftheDistrict ofMassachusettsandtheAttorneyGeneralofMassachusettsto pay
$407million to settlealawsuitafteratunnelceilingcollapse,whichcausedamotorist’sdeath.
As partofthesettlementagreement,BechtelandParsonsBrinckerhoffadmittedto several
specificoversightfailuresconcerningthecollapsedceilingaswell asto filing safetyand
completiondocumentsthatwerenot trueandaccurate.ParsonsBrinckerhoffpaid$47.2million
ofthesettlement.Thesettlementwasannouncedon January23, 2008by U.S. Attorneyfor the
District ofMassachusettsMichaelSullivan andMassachusettsAttorneyGeneralMartha
Coakley.

Mr. Sullivan said“ThecitizensofMassachusettsentrustedBechtel/ParsonsBrinckerhoff
to actastheir eyesandearsontheCentralArtery Project. Theygrosslyfailed to meettheir
obligationsandresponsibilitiesto thecitizensofMassachusettsandtheUnitedStates.”Sullivan
saidthatBechtel/ParsonsBrinckerhoffmade$150million in profit from theproject,but “[t]hey
lostmoneyasa resultofthe failuresthatoccurredundertheirwatch.” Ms. Coakleysaid“[i]t’s
clear fromthepatternthat wesawoveraperiodoftime that therewascutting ofcorners,there
wasfailureto follow up, therewaslackofoversight. I thinktherewasadesireto move(the
project)alongandgetit done.”

Inthejoint pressreleaseissuedonthesettlement,Mr. Sullivan said,“[t]oday’s settlement
with Bechtel/ParsonsBrinckerhoffis continuingevidenceofour commitmentto vigorously
investigateandprosecutethosewhohaveperpetratedafraudon Americantaxpayers.It is
critically importantthat federalandstatetaxdollarsneededto fund importantpublic works
projects,like theBig Dig, aresafeguardedagainstwaste,fraud andcorruption.”

TheodoreL. Dohertyifi, SpecialAgent-in-Charge,U.S. DepartmentofTransportation
Office ofInspectorGeneralsaidin thisjoint pressrelease:“It is importantto ensurethat
taxpayers’investmentsin theconstructionandmanagementoflargetransportationprojectsare
protectedfrom falseclaimsthatunderminepublic confidencein the integrityof ourNation’s
transportationsystem. . . .Wewill continueto work with theFederalHighwayAdministration
andtheU.S.DepartmentofJusticeto promotethedetectionandprosecutionof fraudulent
schemesinvolving Federaltransportationfunds.”

WarrenT. Bamford,SpecialAgent-in-ChargeoftheFederalBureauofInvestigation,
NewEnglandFieldDivision saidin thesamejoint pressrelease:“Thosewho commit fraudand
abuseagainstgovernmentprogramswill be aggressivelyinvestigated.Thesepracticeswere
completelyirresponsibleandan affrontto theAmericanpublic.”
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TheU.S. Attorney’soffice for theDistrict ofMassachusettshaspostedrelevantBig Dig
projectinvestigationandprosecutiondocuments,includingits January23, 2008pressreleaseof
thesettlementwith BechtelandParsonsBrinckerhoff,at:
http://www.justice.gov/usao/malbigdig.html.

ParsonsBrinckerhoffwasalsoamajorconsultanton theH-3 highwayprojectwhichwas
originally estimatedto cost$70 million but aftermorethan20 yearsoflawsuits,it cost$1.3
billion. Thelawsuitswerebasedon flawedEIS andarcheologicalstudies. TheU.S. District
Courtruled in favoroftheplaintiffs, StopH-3 Associationv. AndrewL. Lewis,538F.Supp.149
(D. Hawaii 1982),andon appealto theU.S.Ninth Circuit Courtof Appeals,thejudgmentwas
affirmed. StopH-3Associationv, ElizabethH Dole, 740F.2d 1442 (

9
th Cir. 1984). The Court

determinedthat therehadbeen“constructive”taking ofparkland,basedon aviolation ofsection
4(f) oftheU.S. DepartmentofTransportationAct, whichprotectspublic landsandhistoric sites.
In 1986,Congressapprovedan exemptionto section4(f), whichallowedtheprojectto proceed.

ParsonsBrinckerhoff’spoormanagementon theSanJuanrail projectand
mismanagementon theBig Dig projectshouldhavebeenthoroughlyinvestigatedandevaluated
bytheCity administrationandby all oftheselectioncommitteesbeforeParsonsBrinckerhoff
wasrankedby anyselectioncommitteefor anyrail projectcontract. Theselectioncriteria in
FIRS § 1 03D-304(e)(2)is: “Pastperformanceon projectsofsimilar scopefor public agenciesor
privateindustry,includingcorrectiveactionsandotherresponsesto noticesofdeficiencies.”
(underscoreadded). Moreover,theCityAdministrationshouldhavere-evaluatedParsons
Brinckerhoffsperformancefollowing theJanuary23, 2008Big Dig settlementannouncement.

Theselectioncriteriain MRS § 103D-304(e)(4)is: “Any additionalcriteriadeterminedin
writing by the selectioncommitteeto berelevantto thepurchasingagency’sneedsornecessary
to ensurefull, open,andfair competitionforprofessionalservices.(underscoreadded).

HRS § 1 03D-304(f)statesin relevantpart:“The selectioncommitteeshallevaluatethe
submissionsofpersonson the list preparedpursuantto subsection(c) andanyotherpertinent
informationwhichmaybe availableto theagency,againsttheselectioncriteria.(underscore
added).

TheCity’s investigationandevaluationofParsonsBrinckerhoffshouldbe in theCity’s
contractfile pursuantto fIRS § 103D-304(e)and(f), HAR § 3-122-63(b)andHRS § 92F-
l2(a)(3)pertainingto governmentpurchasinginformationincludingall bid results.

As recentlyreportedin TheHonoluluAdvertisertheproposedairportrouteandthe
LagoonDrive-AoleleStreetstation,asdescribedin theEIS documentspreparedby Parsons
Brinckerhoff,significantlyencroachesinto thefederallyrequiredrunwayprotectionbuffer for
HonoluluInternationalAirport runways22L/4Rand22R/4L.
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TheHonoluluAdvertiseralsorecentlyreportedthat theStateDepartmentof
TransportationinformedCity officials ofthis rail alignmentencroachmentproblemin a letter
datedAugust9, 2006. Inthis letter,BrianSekiguchi,DeputyDirector- Airports,oftheStateof
HawaiiDepartmentof Transportationsaid:“In addition,pleasebe awareofheightrestrictions,
especiallyattheareanearLagoonDrive which is therunwayapproachareaforRunway4R and
4L.”

WayneYoshioka,theDirectoroftheCity DepartmentofTransportationServicesinitially
claimedin responseto TheHonoluluAdvertiserstorythat theCity wasfirst madeawareofthis
runwayencroachmentproblemin mid-2009. Thisstatementisnot trueandappearsto havebeen
intendedto avoidscrutinyfrom theCity administration’ssuccessfullyurgingtheCity Council in
January2009to changetherail alignmentfromtheSaltLakeBoulevardrouteto theairportroute
withoutfirst adequatelypublicly disclosingthesubstantialadditionalcoststhatwill be incurred
by this changeandwithout providingtheCity Councilwith this costinformationbeforethe
Council’sJanuary2009vote.

A re-designandrelocationofthe runwaysmanyhundredsoffeetmakaioftheexisting
runways,astheCity initially preferred,would probablyhaveto be doneat asignificant
additionalcostto taxpayersandwill alsolikely triggeraseparateHawaiiandfederalEIS process
fortheproposedrunwayrelocationswhichwill apparentlybe closeto or into theocean,andasa
resultwill triggerothertypesofmandatorygovernmentalagencyreviews,thatwill add
substantialcostsandcreatefurtherdelaysfor therailproject.

TheHonoluluAdvertiserreportedonApril 9, 2010that to avoidthesubstantialcostsof
movingrunways22L/4Rand22R/4L,theCity is nowproposingto movetherail stationon
LagoonDrive to theUalenaStreetintersection.Mr. Yoshiokasaidthis proposalwill require
furtherstudyoftheaffectedproperties,andapprovalby theFederalTransitAdministration. This
alternativeshouldhavebeeninvestigatedbyParsonsBrinckerhoffandtheCity longbeforethe
City’s announcedalignmentchangeto theCity Councilon April 8, 2010. If thisnewalignment
is not in theAlternativesAnalysisor in otherEIS documentspreparedby ParsonsBrinckerhoff,
an environmentalassessment(“EA”) or anadditional supplementalEIS mayhaveto prepared.
SeeSierra Clubv. DepartmentofTransportation,115 Hawaii299, 167 P.3d292(2007); Unite
HERE!Local5 etal. v. CityandCountyofHonoluluetal., SupremeCourt ofHawaii, No.
28602,April 8, 2010;FIRS § 343-5,Applicability andrequirements(for anenvironmental
assessment).

TheCity Auditor’s October2009report,“Audit oftheDepartmentofTransportation
Services’HonoluluHigh-CapacityTransitCorridorProiectContracts,”whichcovered
$107,700,00in contractsissuedto ParsonsBrinckerhoff/PBAmericasandInfraConsult,confirms
thattheCity awardedParsonsBrinckerhoffon August26, 2005a$10,200,000contractto
produceanAlternativesAnalysisanddraftBIS for therail project. This reportalsoconfirmsthat
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ParsonsBrinckerhoffreceivedits $86,000,000secondcontractfor preliminaryengineeringand
thefinal EIS on August24, 2007.

ParsonsBrinckerhoffwasthereforeextensivelyinvolvedwith theCity onthe rail project
designandEIS alternativesanalysissinceat leastAugust2005. Therecentnewsreports
regardingtheairportrail alignmentcontroversyindicatesthat thepublic interestdoesnot appear
to havebeenwell servedby theCity’s awardsoflargerail contractswith ParsonsBrinckerhoff.

HAR § 3-122-66,“Waiver to Requirement for ProcurementofProfessionalServices,”
violatesfIRS § 103D-304&)and is invalid

HAR § 3-122-66,Waiverto Requirementfor ProcurementofProfessionalServices,”was
promulgatedon December15, 1995,andis clearlyinconsistentwith the languageandintentof
MRS § 103D-304 andis thereforeinvalid becauseit violatesthemandatory“minimum ofthree
persons”requirementcontainedin MRS § 103D-304(g)andtheLegislature’sclearlystatedintent
in amendingthis statutein 1995,1997,andin 2003,asdescribedin this letter.

HAR § 3-122-66purportsto providetheheadofapurchasingagencywith discretion,~
authorizedby thestatute,to awardacontractundersection(a)(l) from aShortList containing
lessthanthreepersons.Therehasbeenno suchauthorityin HRS ~ 103D-304sinceJuly 1, 1995.

A. 1995Deletion of“Unless fewer than three submissionshave beenreceived.. .“

Morethansix monthsbeforethefirst versionofMAR § 3-122-66took effect, the
Legislaturepassedtheenablinglegislationto Act 178 (H.B. No. 1834,Section10), whichtook
effect on July 1, 1995. Inthis bill, theLegislaturedeletedfrom fIRS § 103D-304(d)the
following language:“Unlessfewerthanthreesubmissionshavebeenreceived,the screening
committeeshall conductdiscussionswith atleastthreepersonsregardingtheserviceswhich are
requiredandtheservicestheyareableto provide.”

This deletedlanguagewasoriginally partofAct 8 (S.B.No. 8-93)(1993),theenabling
legislationto the1993 Hawaii Public ProcurementCode. The 1995 legislationwasthe
legislature’sfirst successfuleffort after1993atrevisingtheCode.

Thereis no discussionin thelegislativehistory ofAct 178 (1995)oftheintent ofthis
“[u]nless fewerthanthreesubmissionshavebeenreceived”languagedeletion. Thereis alsono
discussionin thelegislativehistoryofAct 8 (S.B.No. 8-93)(1993)oforiginal intentofithis
language.However,themeaningofthis languagedeletionin 1995 is clear.

TheoriginalAct 8 (S.B. No. 8-93)(1993)“[u]nless fewerthanthreesubmissionshave
beenreceived”languageappearsto havebeenonly sourceoftheauthorityfor MAR § 3-122-66
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sincethis rulesectionhasalwaysandonly citedto FIRS §~lO3D-202,and103D-304asthe
basesfor its authority.

HRS § 1 03D-202simplystatesthat“thepolicy boardshallhavetheauthorityand
responsibilityto adoptrules,consistentwith thischapter..

The “[u]nlessfewerthanthreesubmissionshavebeenreceived”scopeoffIRS § 1 03D-
304wasobviouslysignificantlychangedin 1995,but no onewhohadanypartin thedrafting,
issuance,andrevisionofHAR Chapter3-122afterAct 178 tookeffect on July 1, 1995,
addressedthis significantstatutorychangeanddeletedMAR § 3-122-66asno longerhavingany
statutoryfoundation.

It is well settledthatadministrativerulesmustfollow thestatutorylanguageofthe
authorizingstatuteandthat“[a]n agency’sinterpretationofits rulesreceivesdeferenceunlessit
is plainly erroneousor inconsistentwith theunderlyinglegislativepurpose.Id. at216, 685 P.2d
at797; 2 K. Davis,ADMINISTRATIVE LAW TREATISE § 7.22 at 105-06(2nded. 1979).”
InternationalBrotherhoodofElectrical Workers,Local1357v. HawaiianTelephoneCompany.,
68 Haw. 316, 322,713 P.2d943, 950 (1986) (quotingCamarav. Agsalud,67 Haw. 212, 216,
685 P.2d794, 797(1984) (“To be granteddeference,however,theagency’sdecisionmustbe
consistentwith thelegislativepurpose.Morton v. Ruiz,415U.S. 199,237, 94 S.Ct. 1055,1075,
39 L.Ed.2d270 (1974);PittstonStevedoringCorp. v. Dellaventura,544 F.2d35, 49 (2d
Cir.1976).”) (underscoreadded).SeealsoJou v. Hamada,120 HawaI’i 101, 108, 201 P.3d614,
621 (App.2009)(“Therule ofjudicial deference,•however,doesnotapplyWhentheagency’s
readingofthestatutecontravenesthelegislature’smanifestpurpose.”)(underscoreadded).

In addition,“[a] public administrativeagencypossessesonly suchrule-makingauthority
asis delegatedto it by thestatelegislatureandmayonly exercisethis powerwithinthe
frameworkofthestatuteunderwhichit is conferred,Administrativerulesandregulationswhich
exceedthescopeofthestatutoryenactmenttheyweredevisedto implementareinvalid~andmust
bestruckdown.” Haole v. State,111 Hawai’i 144, 152, 140 P.3d377, 385 (2006)(quotingStop
H-3 Associationv. StateDepartmentofTransportation,68 Haw. 154, 161, 706 P.2d446, 451
(1985)(underscoredadded).

MRS § 91-7,Declaratoryjudgmenton validity ofrules,statesin relevantpartthat: “(b)
Thecourtshall declaretherule invalid if it finds that it violatesconstitutionalorstatutory
provisions,orexceedsthestatutoryauthorityoftheagency.”(underscoreadded)

B. 1997Addition of“minimum ofthree persons”

In 1222, in Act 21 (S.B.No. 910, S.D.l), the legislature addedthe “minimum of three
persons”requirementwhichnowappearsin MRS § 1 03D-304(g). Act 21 took effecton its
approvalon April 14, 1997.
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The SenateGovernmentOperationsandHousingCommitteestatedin SenateStanding
CommitteeReportNo. 558to accompanyS.B. No. 910,S.D.1 (1997): “Thepurposeofthisbill
is to require,in theprocurementofprofessionalservices,thatthescreeningcommitteesubmita
list of atleastthreenamesto theheadofthepurchasingagency.”

The HouseFinanceCommitteesaidin HouseStandingCommitteeReportNo. 1329,to
accompanyS.B.No. 910, S.D.1 (1997): “Thepurposeofthisbill is to require,in theprocurement
ofprofessionalservices,thatthescreeningcommitteesubmitalist of atleastthreenames,
insteadofoniy threenames,to theheadofthepurchasingagency.”

If the “[u]nlessfewerthanthreesubmissionshavebeenreceived”languagedeletionin
Act 178 (1995)hadbeenunclear,the“submit a listof at leastthreenames”intent in 1997in Act
21 couldnot havebeenaclearer,simple,explicit statementoflegislativepolicy. Again,
however,no onewho hadanypartin thedrafting,revisionandre-issuanceofHAR Chapter3-
122 addressedthisadditionalsignificantstatutorychangeanddeletedMAR § 3-122-66asno
longerhavingany statutoryfoundation.

C. 2003Continuation of “minimum ofthree persons” requirement in fIRS § 103D-304

The “minimum ofthreepersons”requirementin FIRS § 1 03D-304was retainedand
carriedforwardin 2003in Act 52, Section5 in newsubsection(g), to continuethelegislativeand
stateexecutivebranchpoliciesofavoidingfavoritism andtheappearanceoffavoritism in the
awardingof public procurementcontractsforprofessionalservices.However,MAR § 3-122-66
wasnot deletedfrom anysubsequentrevisionsto HAR Chapter3-122to embodythis policy.

D. The “minimum of three persons” reQuirement cannot bewaived

TheCity Auditor’s October2009reportdid not addressthevalidity ofMAR § 3-122-66
andinsteadmerelyreferredto a waiverofthe “standardminimumofthreebidsunderHAR
Section3-122-66”ascomplyingwith theProcurementCode.

As statedabove,however,designprofessionalservicesarenot procured through a bid
processbecausedesignservicesareprocuredfrom themostqualifiedprofessionalif a fair and
reasonablepricecanbe negotiatedwith theselectedprofessional.

TheProcurementCoderequirementto have3 namesof theShortList is neveroptional
buthasbeenmandatedby theProcurementCodesince1997. HAR § 3-122-66is accordingly
invalid becauseit doesnotcomplywith theProcurementCode.

Arguably,acommitteethatsubmitsaShortList with lessthanthreenamesmight do so as
apracticalmatterif thecommitteehadfirst contactedall designfirms whoqualifiedfor the
contemplatedwork andall suchdesignfirms exceptfor InfraConsult,for example,saidin
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responsethattheywould notprovidemanagementanddesignservicesfor therail transit project.
However,eventhis exceptionalcircumstanceis notauthorizedin HRS § 1 03D-304.

Nowherein theCity Auditor’s reportis thereanyconfirmationthatonly InfraConsultwas
willing to negotiateareasonableandfairpricefor designwork on therapidtransitproject.
Instead,theAuditor’sreportstatesin its Conclusionthat“Our interviewsindicatethatother
firms havebeendiscouragedfrom submittingbids dueto [PB Americas]decades-long
relationshipwith thecity. .. . theperceptionoffavoritismpersistsamongotherfirms in the
industry. In addition,InfraConsult’sorigins asafirm establishedby ex-employeesofPB
Americascontributesto theideathat firms connectedto PB Americashaveagreaterthan
averagechanceto participatein theproject.” (bracketedmaterialaddedfor clarification).

If lIAR § 3-122-66is somehowvalid withouthavinganystatutorysupportandbeing
contraryto the“minimum ofthreepersons”requirementin HRS § 103D-304(g),there are
nonethelesslegitimatequestionsofwhetherornot the$36,727,162.00contractawardedto
InfraConsultis “fair andreasonable,”andwhetherornot “otherprospectiveofferorshad
reasonableopportunityto respond”to theCity’s contractannouncement.The City’s contract
files should haveall ofthedocumentationto supportits contractawardunderthesecriteria.

E. HRS § 1030-707,Remediesafter an award, authorizesthetermination of a contract

that is in violation offIRS § 103D-304~Termination is thepreferred remedy

FIRS § lO3D-707statesin relevantpart:

If afteran awardit is determinedthatasolicitationor award ofa contract is in
violation of law, then:

(1) If thepersonawardedthecontracthasnot acteçlfraudulentlyor in badfaith:

(A) Thecontractmayberatified andaffirmed,ormodified; providedit is

determinedthatdoingso is in thebestinterestsoftheState;or

(B) The contract maybe terminated andthepersonawardedthecontractshall
be compensatedfor theactualexpenses,otherthanattorney’sfees,reasonably
incurredunderthecontract,plus areasonableprofit, with suchexpensesandprofit
calculatednot for theentiretermofthecontractbutonly to thepoint of
termination;(emphasisadded)

As statedabove,any selectionfrom shortlist ofprofessionalserviceprovidersofless
thanaminimumofthreepersons,andanycontractawardto apersonnot rankedfirst on aproper
shortlist containingaminimumofthreepersonswithout first unsuccessfullynegotiatingwith the
first personareviolationsofMRS § 1 03D-304(g)and (h).
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TheHawaii SupremeCourtstatedin CARLCorporationv. State,Departmentof
Education(“CARL I”), 85 Hawai’i 431, 455-456,946P.2d1, 25-26(1997):

To determinewhethertheratificationofanunlawfullyawardedcontractis in the
State’sbestinterests,consideration must alsobe givento the State’s interest in
achievingthe purposesof theprocurement code,which are revealedby its
legislativehistory:

Thepurposeofthisbill is to revise,strengthen,andclarif~’
Hawaii’s lawsgoverningprocurementof goodsandservicesand
constructionofpublic works.

Specifically,thebill establishesanewcomprehensivecode
thatwill:

(1) Providefor fair andequitabletreatmentofall personsdealing
with thegovernmentprocurementsystem;

(2) Fosterbroad-basedcompetitionamongvendorswhile ensuring
accountability,fiscalresponsibility,andefficiencyin the
procurementprocess;and

(3) Increasepublic confidencein theintegrityofthesystem.

SenateStandingCommitteeReportNo. S8-93,in 1993 Senate
Journal,at39.

As theSupremeCourt ofNewMexico explainedin Planning & Design
Solutionsv. City ofSantaFe, 118N.M. 707, 885P.2d628(1994):

ThepurposesoftheProcurementCodeareto providefor
thefair andequitabletreatmentofall personsinvolvedin public
procurement,to maximizethepurchasingvalueofpublic funds
andto providesafeguardsfor maintainingaprocurementsystemof
qualityandintegrity. Ofall theinterestsinvolved in competitive
bidding,thepublic interestis themostimportant. An economical
andefficient systemofprocurementdirectlybenefitstaxpayers.. .

It is certainlyin thepublic interestthat the[State]abideby the
procurementrulesit hassetfor itself.

Id. at 710,885 P.2dat631 (citationsandinternalquotationmarksomitted). The
public interest in the integrity of theprocurement codecannot be ignored
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when determining whether it is in the bestinterests of the Stateto ratify an
unlawfully awarded contract. (emphasisadded).

TheSupremeCourtnotedthat“[t]he essenceofCARL’sprotestwasthat ‘this wasnotan
openprocurementandthat anothervendorwaspredeterminedfrom theoutset.”CARL
Corporation,85 Hawai’i at434, 946P.2dat 4.

The Courtfurthernotedthat “[t]he procurement codewas enactedin an attempt to
addressreal problemsmakingdaily headlines.The Codeprescribesstrict proceduresforthe
procurementofgoodsandservicesby Stateagencies,forthepurposesof: (1) providingfair and
equitabletreatmentofall personsdealingwith thegovernmentprocurementsystem; (2)
fosteringbroad-basedcompetitionamongvendorswhile ensuringaccountability,fiscal
responsibility,andefficiency; and(3) increasingpublic confidencein theintegrityofthe
system.” CARL Corporation,85 Hawai’i at459, 946P.2dat29. (emphasisadded).

The Courtreiteratedthisview in its subsequentruling in thecase.CARLCorporation v.
State,DepartmentofEducation(“CARL II”,), 93 Hawai’i 155, 172, 997P.2d567, 584 (2000).

MAR § 3-126-35through§ 3-126-38,pertainto aDeterminationthatSolicitationor
Award Violates Law, andstatesin HAR § 3-l26-38(a)(4)that “Termination is thepreferred
remedy.” Thisadministrativerule subchaptertook effecton May20, 2004.

HAR § 3-126-36,Violation determinatiofl,statesin relevantpart:

(a) A solicitationorawardmaybe in violationofthe law dueto actionsof state
or countyemployees,bidders,offerors,contractors,orotherpersons.After
consultationwith therespectiveattorneygeneralor thecorporationcounsel,as
applicable,thechiefprocurementofficer ordesigneemaydeterminethata
solicitationor contractawardis in violationoftheprovisionsofchapter1 03D,
HRS,.or therules adoptedunderthechapter.

MAR § 3-126-38, Remediesafteranaward,statesin relevantpart:

(a) Whenthereis no fraud orbadfaith by acontractor:

(1) Upon finding after award that a stateor county employeehas madean
unauthorized award ofa contract or thata solicitation or contract awardis
otherwisein violation of law where there is no finding offraudorbadfaith, the
chiefprocurement officer or designeemay ratif~,randaffirm, modify, or terminate
thecontractin accordancewith this sectionafterconsultationwith the respective
attorneygeneralor corporationcounsel,as applicable.(emphasisadded)
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(2) If theviolationcanbewaivedwithoutprejudiceto the Stateorotherbidders
orofferors,thepreferredaction is to ratify andaffirmthecontract.

(3) If theviolationcannotbe waivedwithoutprejudiceto theStateor other
biddersor offerors,if performancehasnotbegun,andif thereis timefor
resoliciting bidsoroffers,thecontractshall beterminated.If thereis no time for
resolicitingbids oroffers,thecontractmaybe amendedappropriately,ratified,
andaffirmed.

(4) If theviolation cannot bewaived without prejudice to the Stateor other
bidders or offerors and if performance has begun,the chiefprocurement
officeror designeeshall determinein writing whetherit is in thebestinterestof
theStateto terminateor to amend,ratify, andaffirm thecontract. Termination is
the preferred remedy. The following factors areamongthosepertinentin
determiningtheState’sbestinterest:(A) The coststo theStatein terminatingand
resoliciting;(B) Thepossibility ofreturninggoodsdeliveredunderthecontract
andthusdecreasingthecostsoftermination;(C) Theprogressmadetoward
performingthewhole contract;and(D) Thepossibility ofobtainingamore
advantageouscontractby resoliciting.(emphasisadded)

(5) Contractsbasedon awardsorsolicitationsthatwerein violationoflaw shall
be terminatedatno costto theState,if possible,unlessthedeterminationrequired
underparagraphs(2) through(4) is made. If thecontractis terminated,theState
shall,wherepossibleandby agreementwith thesupplier,returnthegoods
deliveredfor a refundatno costto theStateor ataminimumrestockingcharge.
If aterminationclaimis made,settlementshallbemadein accordancewith the
contract. If thereareno applicableterminationprovisionsin thecontract,
settlementshallbe madeonthebasisofactualcostsdirectly or indirectly
allocableto thecontractthroughthetimeoftermination,otherthanattorney’s
fees. Suchcostsshallbe establishedin accordancewith generallyaccepted
accountingprinciples. Profit shall beproportionateonly to theperformance
completedup to thetimeofterminationandshallbebasedon projectedgainor
lossonthecontractasthoughperformancewascompleted.Anticipatedprofits
arenotallowed.

BAR § 3-126-38(b)(6)states:“If a stateorcountyemployeeknowinglyandwillfully lets
acontractcontraryto law; that employeemaybepersonallyliablefor his orheractions.”

The “[t]ermination is thepreferredremedy”policy in MAR § 3-126-38(a)(4)hasnotbeen
thesubjectofapublishedappellatedecisionin Hawaii.
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Conclusion

ThelegislatureamendedHRS § 103D-304severaltimes (1995Act 178, 1997Acts 21
and352,2000Act 141, and2003Act 52) in repeatedeffortsto eliminatefavoritismand“pay to
play” from theawardingofnon-bidcontractsfor professionaldesignservices.Thecombination
ofthelanguagedeletionenactedin 1995,andthe“minimumofthreepersons”requirement
originally enactedin 1997,clearlyrequiresthateverycontractawardfor theprocurementof
professionalservicesmustfirst bebasedon areviewofa“minimum ofthreepersons”whoare
qualified to providetheservicesrequested.

In 2003(Act 52 - Attachment 12),the legislature stated:“The purposeofthisAct is to
establishprocurementpoliciesandproceduresthat: (1) Ensurein-statecontractors’ability to win
awardsofpublic fundsfor statecontracts;(2)Promotepublic confidencein theintegrityofthe
procurementprocess;(3) Increaseopennessin theawardof. . . professionalservicescontracts.”
The City’s awardsofthelargestrail contractsto dateto ParsonsBrinckerhoffandInfraConsult
do notappearto haveadequatelysatisfiedtheselegislativepurposes.

The legislativehistory andlanguageofHRS § 1 03D-304 clearlydoesnotsupporta
contractawardofthekind that theCity andCountyofHonoluluawardedto InfraConsultbased
on it purportedlybeingtheonlypersonlistedon aShortList. Thepublic policy embodIedin this
statuterequiresacompetitiveselectionprocessamongatleastthreequalifiedpersons.

TheSenateCommitteeon Transportation,Military Affairs andGovernmentOperations
saidin SenateStandingCommitteeReportNo. 876, to accompanyS.B. No. 1262,theenabling
legislationto Act 52 (2003)the following:

Your Committeehasfurtheramendedsection1 03D-304,HRS, to providethat
designprofessionalservicessuchas architectservices,shall onlybe procured
undersection103D-304,HRS, oremergencyprocurementprocedures.Your
Committeebelievesthat theuniquenatureof designprofessionalservicesjustifies
thisamendment.

Your Committeealsoamendedsection1 03D-304,HRS, furtherto requirean
equaldistributionofwork amongprovidersthathavethesamequalifications.
Thisamendmentwill helpensurethatall qualifiedprovidersaregrantedstate
contracts.

Theselegislativepoliciesareincorporatedinto thelanguageofMRS § 1 03D-304(a)and
(g).

TheCity hasalsoviolatedthecentralsafeguardsrequiredin theselectionofdesign
professionalsofhavingaminimumofthreepersonson theShortList andnegotiatingfirst with
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thefirst rankedperson.Why wasEarthTech,Inc., not awardedtheAugust26,2005contract
that theCity awardedto ParsonsBrinckerhoff,in spitebeingrankedfirst aheadofParsons
Brinckerhoff?

The City hasneverexplainedthisawardoranyotherawardwherethe first ranked
personsdid not receivethecontact. The City’s violationsoftheseclear,basic,andessential
safeguardsfor thepublic interestindicatesthat City governmentofficials areintentionally
violatingthePublicProcurementCode.

Therail project’sbillions of dollarsin stateandfederaltaxpayerfundsfor contracting
muststrictly complywith theHawaiiPublicProcurementCode. Giventhecontractsthatviolate
theCodeidentifiedin this letter,animmediate,thoroughinvestigationoftheCity’s contracting
violationsis necessaryto protectthepublic’s funds. Thestatedpublicpolicy of contract
terminationasthepreferredremedyshouldbethoroughlyexplored.

Thankyou for your interestandfor yourpromptinvestigationoftheinformation
summarizedin this letter.

Very ly yours,

O C.McL REN
3240-AManoaRoad
Honolulu,Hawaii 96822
homeph. 988-6929
workph. 536-3905
homeemail: jcmcl@lava.net
work email: JMcLaren@PPYRLaw.com


